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UNITED STATES of America,
ex rel. Kathi Holloway, Plaintiff
V.

HEARTLAND HOSPICE,
INC., et al., Defendants

Case No. 3:10CV1875

|
Filed: 06/26/2019

Synopsis

Background: Relator filed qui tam complaint
alleging that hospice provider violated False
Claims Act (FCA) by billing the government
for hospice services it provided patients not
qualified for such care and avoiding its
obligation to repay funds so obtained. Hospice
provider moved to dismiss.

Holdings: The District Court, James G. Carr,
Sr., J., held that:

prior FCA actions were public;

prior FCA actions publicly disclosed current
qui tam relator's allegations;

relator's allegations were not based on prior
public action;

relator failed to plead claims with sufficient
particularity;

relator failed to establish strong inference that
hospice submitted false claims; and

relator failed to state claim under reverse false
claims provision of FCA.

Motion granted.

Procedural Posture(s): Motion to Dismiss for
Failure to State a Claim.
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ManorCare, Toledo, OH, for Defendants.

ORDER
James G. Carr, Sr. U.S. District Judge

*889 This 1s a False Claims Act case.

Plaintiff-relator Kathi Holloway alleges that
defendant HCR ManorCare, Inc. and its
subsidiaries HCR Home Health Care &
Hospice, LLC, Heartland Hospice Services,
LLC, and ManorCare Health Services, LLC
(collectively, Heartland) violated the False
Claims Act (FCA), 31 U.S.C. §§ 3729, et seq.,
by billing the government for hospice services
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it provided patients not qualified for such care
and avoiding its obligation to repay funds so
obtained.

Holloway worked for Heartland as a Regional
Hospice Consultant. She claims that, during
her employment, she came to believe that
Heartland engaged in practices that induced
employees to certify as hospice-eligible
patients who were not terminally ill (and
thus unqualified for hospice care) and billed
Medicare and Medicaid for their treatment.
Holloway further alleges that Heartland
ignored its responsibility to refund the
government amounts it overpaid for such
improperly billed treatment.

Jurisdiction is proper pursuant to 28 U.S.C. §
1331.

Pending is Heartland's motion to dismiss (Doc.

82). ! For the reasons that follow, I grant the

motion. >

Background

Heartland provides hospice services to its
patients, many of whom are enrolled in
Medicare or Medicaid.

I. Statutory and Regulatory Framework
Medicare and Medicaid programs reimburse
hospice providers for treatment they provide

“terminally ill” patients.> 42 C.FR. §
418.20(b). A patient is terminally ill if his or her
prognosis “is for a life expectancy of 6 months
or less if the terminal illness runs its normal
course.” Id. at § 418.22(b)(1). If a patient is not

terminally ill, he or she is ineligible for hospice
care. See id. at § 418.20(b).

For each treatment period, the hospice provider
must obtain, as a condition precedent to
payment, a written certification from the
patient's attending physician (and, for an
initial ninety-day period, the hospice's medical
director) that the patient *890 is terminally
ill. Id. at § 418.22; 42 U.S.C. § 1395f(7).
In turn, hospice providers submit CMS Form
UB-04 to the government as a claim for
payment. (Doc. 69 at 10, 9§ 20). The form

acknowledges that “[p]hysician's certifications

. . 4
and re-certifications ... are on file.”

I1. Holloway's Employment With Heartland
In November, 2009, Heartland hired Holloway
as a Regional Hospice Consultant (RHC).
Her job was to evaluate Heartland providers'
entitlement to payment for hospice services.
To make her evaluations, Holloway reviewed
patients' clinical and insurance documentation,
including their eligibility for Medicare or
Medicaid. (Doc. 69 at 12, 4 25). Some patients'
files were designated as “Bill Hold Chart
Audits,” meaning Heartland held ‘“claims to
Medicare for payment ... pending ... Holloway's
review.” (Id. (internal quotations omitted)).

RHCs, including Holloway, prepared for
executives' review “workbooks” discussing
patients' “clinical records and billing histories”
and identifying for discharge patients who the
RHCs concluded were not terminally ill. (Doc.
69 at 14, 9 28). “Holloway routinely followed
up” on her recommendations and often found
that the patients she identified in her workbooks
“had not been discharged but remained on

13
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hospice and continued to be the subject of
claims to the Medicare Part A and Medicaid
systems.” (Id. at 34,9 72).

In October, 2010, Holloway's employment at
Heartland ended. (Doc. 69 at 12, q 25).

II1. Holloway's Qui Tam Action
Holloway originally filed her qui
complaint alleging FCA violations on August
24, 2010. (Doc. 1). After a seven and one-
half-year investigation, the government filed
its notice of election to decline intervention
on March 1, 2018. (Doc. 55). In response to
an August 6, 2018 motion to dismiss (Doc.
68), Holloway sought, and I granted, leave to
amend her complaint (Doc. 70). The amended
complaint (Doc. 69) is the subject of the
pending motion (Doc. 82).

tam

Holloway's amended complaint asserts that
Heartland 1) presented false or fraudulent
claims for payment to the government (the
“presentment” claim); 2) prepared false records
in support of such claims for payment
(the “false records” claim); and 3) retained
payments from the government to which
Heartland was not entitled (the “reverse” false
claim). (See Doc. 69 at 45-49).

In support of these claims, Holloway alleges
corporate-wide practices aimed at inflating
Heartland's hospice census:

* A reward/punishment system, whereby
Heartland 1) promised certain employee
groups bonuses if hospice agencies
met targets for new enrollments and
achieved census and billing benchmarks
(Doc. 69 at 15-16, 9 31); 2) promised

additional vacation hours to the agency
with the largest census increase in its
region (id. at 17-18, 9 35); and 3)
threatened to terminate certain Toledo-
based employees if facilities failed to meet
census requirements (id. at 18, 9 36).

 Employee training that discouraged
“clinical personnel charged with preparing
[patient] documentation” from using
“ship  sinkers,” that 1is, language
depicting patient improvement, and
instead encouraged ‘“negative charting,”
or “focus[ing] ... on purported clinical
indicia of medical *891 decline[ ]”
as would support hospice recertification.
(Doc. 69 at 22-23, 99 42-44).

* Authorizing non-physician employees to
override physician recommendations
to discharge patients from hospice care
where physicians' notes indicated the
patient no longer needed such care. (Doc.
69 at 27-28, 9 56-57).

Holloway submits that these practices caused
employees to produce “distorted records,” on
which medical directors and physicians relied
when “deciding whether or not to certify or
re-certify” patients as hospice-eligible. (Doc.
69 at 20, 99 39-40). In turn, she asserts,
Heartland submitted claims for payment that
falsely represented the patients' eligibility. (/d.
at 20, 9 41).

Holloway also alleges that Heartland retained
funds the government paid for treating
unqualified patients by:

 Instructing employees not to review
discharged patients' records beyond
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the most recent billing period to
determine whether the agency should have
discharged such patients sooner (and,
thereby, ceased billing for their treatment
sooner) (Doc. 69 at 35, 9 76); and

* Refusing to respond to Medicare auditors'
requests for additional documentation
when “Heartland knew (or realized upon
inquiry)” that subject patients “were not
eligible for hospice services,” causing the
auditors to deny one month's worth of
claims but take no further action (Doc.69
at37,979).

Standard of Review

To survive a motion to dismiss under
Rule 12(b)(6), the complaint “must contain
sufficient factual matter, accepted as true, to
state a claim that is plausible on its face.”
Ashcroft v. Igbal, 556 U.S. 662, 678, 129 S.Ct.
1937, 173 L.Ed.2d 868 (2009). “A claim has
facial plausibility when the plaintiff pleads
factual content that allows the court to draw the
reasonable inference that the defendant is liable
for the misconduct alleged.” /d. At this stage, I
must “draw all reasonable inferences in favor of
[plaintifts].” Courtright v. City of Battle Creek,
839 F.3d 513, 520 (6th Cir. 2016).

“In alleging fraud or mistake, a party must
state with particularity the -circumstances
constituting fraud or mistake.” Fed. R. Civ. P.
9(b). “[A] complaint alleging FCA violations
must allege the underlying facts” in accordance
with Rule 9(b). United States ex rel. Bledsoe
v. Cmty. Health Sys., Inc., 342 F.3d 634, 641
(6th Cir. 2003) (hereinafter Bledsoe I) (citing
Yuhasz v. Brush Wellman, Inc., 341 F.3d 559,
562-63 (6th Cir. 2003)). This means that a

qui tam plaintiff must “state with particularity
the circumstances (i.e., the time, place, and
substance) surrounding the fraudulent activity.”
Id. at 642.

Analysis
The FCA, 31 U.S.C. § 3729, imposes civil
liability on a defendant that:

(A) knowingly presents, or causes to be
presented, a false or fraudulent claim for
payment or approval;

(B) knowingly makes, uses, or causes to be
made or used, a false record or statement
material to a false or fraudulent claim; [or] ...

(F) knowingly conceals or knowingly and
improperly avoids or decreases an obligation
to pay or transmit money or property to the
Government.

A private individual, known as a relator, may
bring a qui tam suit for alleged FCA violations
on the government's behalf. *892 Unifted
States ex rel. Jones v. Horizon Healthcare
Corp., 160 F.3d 326, 329 (6th Cir. 1998) (citing
31 U.S.C. § 3730(b)(1)). On receiving a qui
tam complaint, the government may choose
whether to participate in the case. 31 U.S.C.
§ 3730(a)(2). If the government declines to
intervene, the relator “shall have the right to
conduct the action.” Id. at § 3730(c)(3).

Heartland argues that the FCA's public
disclosure rule bars Holloway's complaint, and,
alternatively, that Holloway fails to plead her
claims with particularity.
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I. The Public Disclosure Bar

A qui tam suit cannot proceed if “the basis
of the lawsuit” has been publicly disclosed
unless the relator “establish[es] [her]self as
the original source of the information.” United
States ex rel. Antoon v. Cleveland Clinic
Found., 788 F.3d 605, 614 (6th Cir. 2015).
This so-called “public-disclosure bar ‘provides
abroad sweep’ and is ‘wide-reaching.’ ” United
States ex rel. Armes v. Garman, 719 Fed. App'x
459, 462-63 (quoting Schindler Elevator Corp.
v. U.S. exrel. Kirk,563 U.S. 401,408, 131 S.Ct.
1885, 179 L.Ed.2d 825 (2011)).

A. Amendments to the Public Disclosure Bar
Congress amended the public disclosure bar
in March, 2010. /d. Because Holloway's
complaint concerns conduct beginning in 2004
and ending in 2018 (see Doc. 69 at 11, §
24), “the amended complaint is subject to both
versions of the public-disclosure bar.” United
States ex rel. Ibanez v. Bristol-Myers Squibb
Co., 874 F.3d 905, 918 (6th Cir. 2017) (citing
Antoon, supra, 788 F.3d at 614-15). “But ... any
difference in statutory language is irrelevant if
the outcome would be the same under either
version.” Id.

Under the pre-amendment version of the public

disclosure rule:

shall  have
over an

No court
jurisdiction
action under this section
based wupon the public
disclosure of allegations or
transactions in a criminal,

civil, or  administrative

hearing, in a congressional,
administrative, or
Government Accounting
Office report, hearing, audit,
or investigation, or from
the news media, unless the
action is brought by the
Attorney General or the
person bringing the action
is an original source of the
information.

31 U.S.C. § 3730(e)(4)(A) (effective through
March 22, 2010).

The post-amendment version of the statute is
non-jurisdictional:

The court shall dismiss an action or claim
under this section, unless opposed by
the Government, if substantially the same
allegations or transactions as alleged in the
action or claim were publicly disclosed—

(1) in a Federal criminal, civil, or
administrative hearing in which the
Government or its agent is a party;

(i) in a congressional, Government
Accountability Office, or other Federal
report, hearing, audit, or investigation; or

(111) from the news media,

unless the action is brought by the Attorney
General or the person bringing the action is
an original source of the information.

31 US.C. § 3730(4)(A) (March 23, 2010
amendment); see also United States ex rel.
Harper v. Muskingum Watershed Conservancy
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Dist., 842 F.3d 430,435 (6th Cir. 2016) (“[TThe
public disclosure bar is no longer jurisdictional
and instead may be pleaded as an affirmative
defense.”) (internal quotations and citation
omitted).

The Sixth Circuit has employed the same
analytical framework to both versions of the
statute, compare *893 United States ex rel.
Poteet v. Medtronic, Inc., 552 F.3d 503, 511
(6th Cir. 2009) with Armes, supra, 719 Fed.
App'x at 463. Accordingly, I likewise apply
that framework here: “To determine whether
[the public disclosure] bar applies, a court
must consider ‘first whether there has been
any public disclosure of fraud, and second
whether the allegations in the instant case are
‘based upon’ the previously disclosed fraud.’
” Poteet, supra, 552 F.3d at 511 (quoting
United States ex rel. Gilligan v. Medtronic, Inc.,
403 F.3d 386, 389 (6th Cir. 2005)) (additional
internal citations and quotations omitted). “If
the answer is ‘no’ to any of these questions,
the inquiry ends, and the qui fam action may
proceed; however, if the answer to each of
the above questions is ‘yes,” then [the court]
must determine whether the relator nonetheless
qualifies as an ‘original source[.]” ” Walburn
v. Lockheed Martin Corp., 431 F.3d 966, 974
(6th Cir. 2005) (citing Jones, supra, 160 F.3d
at 330).

C. Whether Holloway's Claims Were
Publicly Disclosed

“For a relator's qui tam action to be barred by
a prior ‘public disclosure’ of the underlying
fraud, the disclosure must have (1) been public,
and (2) revealed the same kind of fraudulent
activity against the government as alleged

by the relator.” Poteet, supra, 552 F.3d at

511 (citing 31 U.S.C. § 3730(e)(4)(A); United
States ex rel. Burns v. A.D. Roe Co., 186 F.3d
717, 723 (6th Cir. 1999)).

Heartland points to four categories of purported
public disclosures:

1. The Heartland South Carolina Cases:
Three nurse-plaintiffs simultaneously
sued HCR ManorCare and two Heartland
subsidiaries not named in this case in the
District of South Carolina alleging FCA
claims for “fraudulent][ ] ... billing for
hospice services[,]” wrongful termination
claims, and other tort claims (Doc. 82-1
at 13 (citing Doc. 82-6; Doc. 82-7;

Doc.82-8). > The court unsealed plaintiffs'
original complaints on July 9, 2007, and
plaintiffs later amended their complaints
to omit the FCA claims. (See Doc. 82-10;
Doc. 82-11; Doc. 82-12). On November
12, 2008, the parties jointly stipulated to

dismissal. (Doc. 82-13).°

2. The SouthernCare settlement: In January,
2009, the DOJ settled FCA claims
with SouthernCare Inc. for allegedly
billing Medicare for treatment it provided
patients not qualified for hospice. (Doc.
82-1 at 16-17 (citing Doc. 82-14))

3. The OIG report: The Health and Human
Services Office of Inspector General
(OIG) issued a report in September, 2009
about Medicare compliance for hospice
care in nursing facilities. The report found
that four percent of the sample claims
reviewed
of terminal illness requirements.” (Doc.
82-16 at 5).

“did not meet -certification
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4. The CLP complaint: On September 30,
2009, Holloway filed a qui tam suit against
another of her former *894 employers,
CLP Healthcare Services, Inc., and its
affiliates (collectively, CLP). She alleged
that CLP admitted as hospice-qualified
patients not eligible for such care. (See

Doc. 82-2 at 4-5).”

1. The Heartland South Carolina Cases Are
Public
Holloway argues that the Heartland South

Carolina Cases are not “public” under 31
U.S.C. § 3730(e)(4)(A)(1) as amended.

Because the government declined to intervene
in the Heartland South Carolina cases, those
cases meet the statutory definition only if

relators were the government's agents.8 Id.
Holloway submits that they were not. I
disagree.

District courts are split as to whether a qui
tam relator is the government's agent where the
government opts out of the case.

Holloway cites United States ex rel. Forney
v. Medtronic, Inc., 327 F. Supp. 3d 831 (E.D.
Pa. 2018), in arguing that a relator is not
the government's agent where it declines to
intervene in the action. (Doc. 83 at 33, n.65).
The court in that case determined that “a qui
tam relator is not the government's agent”
because 1) “there is no indication that the
government has authorized the relator to act
in its place as a representative[ ]|” and 2)
the government relinquishes control when it

declines to intervene in the case. 327 F.Supp.3d
at 842-44 (internal citations omitted).

In United States ex rel. Gilbert v. Virginia
College, LLC, 305 F. Supp. 3d 1315, 1323-24
(N.D. Ala. 2018), the court reached the
opposite conclusion. The court in Gilbert
explained that a relator acts as the government's
agent despite its declination to intervene
because it “is the real party in interest and
the relator is the assignee of the Government's
damages claim.” Id. at 1324. Moreover, the
court noted, the government retains “a fair
amount of control over qui tam litigation[:]”

[Tlhe Government still
receives copies of all
pleadings and deposition
transcripts, can move to stay
discovery if it interferes
with an ongoing criminal
or civil investigation, and
has the right to approve or
reject a stipulated dismissal.
The government may even
intervene at a later date upon
a showing of good cause and
subsequently dismiss a case

over the relators' objections.

ld. (citing § 3730(b)(1), (c)(2)(D)(3), (c)(4))
(intertextual citations omitted).

A majority of courts have adopted this
reasoning. E.g., United States ex rel. Vitale
v. MiMedx Grp., Inc., 381 F. Supp. 3d 647,
2019 WL 2122754, *6 (D.S.C.) (citing Vermont

Agency of Nat. Res. v. United States ex rel.
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Stevens, 529 U.S. 765,772,120 S.Ct. 1858, 146
L.Ed.2d 836 (2000)); *895 United States ex
rel. Folliard v. Comstor Corp., 308 F. Supp. 3d
56, 77 n.13 (D.D.C. 2018) (internal citations
omitted); accord Bagley v. United States, 963
F. Supp. 2d 982 (D.D.C. 2013) (explaining, in
tax case, that “the relator effectively stands in
the shoes of the government to prosecute the
FCA claim[ ]” and “[i]n doing so, the relator
acts as an agent or private attorney general for
the government”).

I likewise find the reasoning in Gilbert
persuasive.

To conclude otherwise would render the
phrase “or its agent” in § 3730(e)(4)(A)(1)
meaningless. Under the analysis in Forney,
supra, 327 F. Supp. 3d 831, a qui tam relator is
the government's agent only if the government
intervenes in the case. But the statute deems a
case public if either the government or its agent
is a party. Who, if not the private relator, is
the government's agent? See Hibbs v. Winn, 542
U.S. 88, 101, 124 S.Ct. 2276, 159 L.Ed.2d 172
(2004) (“A statute should be construed so that
effect is given to all its provisions, so that no
part will be inoperative or superfluous, void or
insignificant[.]”) (internal citation, quotations,
and ellipses omitted).

Accordingly, the Heartland South Carolina
cases are “public” under the amended statute.

2. Whether the Materials
Holloway's Allegations

The Sixth Circuit has identified “[t]wo types of
disclosures ... sufficient to put the government

on notice of fraud.” Antoon, supra, 788 F.3d
at 616 (citing Poteet, supra, 552 F.3d at 512).

Disclosed

“First, if the information about both a false state
of facts and the true state of facts has been
disclosed, [a court] should find that there has
been adequate public disclosure because fraud
is implied.” Gilligan, supra, 403 F.3d at 389
(citing Dingle v. Bioport Corp., 388 F.3d 209,
214-15 (6th Cir. 2004)). This is known as the
“X +Y = Z” formula: X represents the true
state of facts; Y represents the false state of
facts; and Z represents the allegation of fraud.
Poteet, supra, 552 F.3d at 512, n.5 (internal
quotations and citations omitted). “Second, if
there has been a direct allegation of fraud, [a
court] will find a public disclosure because
such an allegation, regardless of its specificity,
is sufficient to put the government on notice
of the potential existence of fraud.” /d. at 513
(citing Gilligan, supra, 403 F.3d at 389; Dingle,
supra, 388 F.3d at 215).

a. The Heartland South Carolina Cases
Disclosed Holloway's Allegations

Heartland argues that the Heartland South
Carolina cases, standing alone, publicly
disclosed Holloway's claims. Holloway
responds that those cases do not reveal the
fraud she alleges because her complaint alleges
a broader scheme, names different Heartland
entities, and arises in a different jurisdiction.

I agree with Heartland.

First, the South Carolina cases directly
alleged that the same corporate parent, HCR
ManorCare, fraudulently submitted claims for
hospice care it provided unqualified patients.
Accordingly, those cases, “regardless of [their]
specificity,” publicly disclosed Holloway's
allegations. Poteet, 552 F.3d 513
(internal citations omitted).

supra,
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Next, the Sixth Circuit has found the type of
differences Holloway identifies between her
case and the Heartland South Carolina cases
immaterial to this inquiry.

For example, in United States ex rel. McKenzie
v. BellSouth Telecommunications, Inc., 123
F.3d 935, 939-40 (6th Cir. 1997), the court
deemed irrelevant differences in the victims
of the alleged fraud, *896 the entities
that committed the alleged fraud, and the
jurisdictions where prior claims arose. The
court held that two qui tam cases disclosed the
relator's allegations although one case arose in a
different federal jurisdiction against another of
the defendant's divisions that served customers
in another region of the country, and another
case arose in state court but alleged fraud
against a subset of customers not implicated in
relator's case.

In Poteet, supra, 552 F.3d at 512-13, the
court likewise found that a California state
wrongful discharge case disclosed relator's
FCA claims in Tennessee federal court because
both cases asserted that defendant bribed
medical professionals with vacations disguised
as conferences and “think tanks.” The court
so held because the prior suit “presented
enough facts to create an inference of
wrongdoing ... and thereby was sufficient to
put the government on notice of the ‘possibility
of fraud.” ” Id. at 513 (internal quotations and
citations omitted).

So too here. Holloway, like the Heartland
South Carolina plaintiffs, claims that Heartland
fraudulently requested payment for hospice
when it knew patients

services were

not hospice eligible. The differences in
jurisdiction, breadth, and subsidiaries involved
are immaterial to the question of whether those
cases disclosed Holloway's allegations.

The South Carolina cases sufficiently put the
government on notice of the same type of fraud
Holloway alleges, and, therefore, those cases
publicly disclosed her claims.

b. Remaining Materials

Heartland argues that the remaining materials
it cites, “in the aggregate” with the Heartland
South Carolina cases, publicly disclosed
Holloway's claims. (Doc. 82-1 at 20). But only
the OIG report further marks, however slightly,
the trail of fraud in this case.

i. The OIG Report

The OIG report “present[ed] the present state
of affairs as they [were,]” see Dingle, supra,
388 F.3d at 214, and therefore serves as the
X in X +Y = Z formula of fraud. Viewed
alongside the Heartland South Carolina cases,
“or the allegations of fraud itself (Z)[,]” see
United States ex rel. Digital Healthcare, Inc. v.
Affiliated Computer Services, Inc., 778 F. Supp.
2d 37 (D.D.C. 2011), the OIG report publicly
discloses Holloway's claims.

In Dingle, supra, 388 F.3d at 213-14, the court
held that a journal article constituted the X in
the formula because it explained that “changes
had been made” to the anthrax vaccine but did
not assert that defendant made such changes
without FDA approval. Similarly, here, the
OIG report sets out the then-current state
of affairs — four percent of Medicaid claims
hospice providers submitted did not meet the
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