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Health Care Fraud Enforcement 

 
 Largely stable 
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National Healthcare Fraud 
Takedown – June 2017 

 Involved 41 federal districts, including 115 
doctors, nurses and other licensed 
medical professionals 

 Involved approximately $1.3 billion in 
false billings stemming from alleged 
kickbacks and unnecessary services  

 HHS has initiated suspension actions 
against 295 providers, including doctors, 
nurses and pharmacists  
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Health Care Fraud Enforcement 

 
 Largely stable 

 

No major changes/announcements . . .  

 



 
So, Has DOJ’s  

Dismissal Policy Changed? 
 
 

No noticeable difference so far 

In appropriate cases, defendants should push not just for 
declination but for dismissal. 
– Clearly meritless cases increase costs for the government and 

providers 

• More qui tams filed means more cases to investigate and more 
declined cases to monitor 

• Interplay with Escobar 

– Interests of government and defendants may be aligned 

• Dismissing meritless cases would hopefully mean fewer meritless 
cases filed 

 

 



 
Major Developments – 2017  

 
 Escobar – applied 

Medical necessity 

Physician remuneration 
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EHR misrepresentations 
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Compliance update 
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Escobar Applied 



 
Escobar 

 
 Undisclosed failure to comply with statutory, regulatory, or 

contractual requirements may lead to FCA liability where 
compliance is material to payment of claims 
– Materiality requirement is “rigorous” and “demanding” 

– Assessing materiality is a holistic analysis that looks at: 

• Is the requirement expressly designated as a condition of payment 

• Does the Government consistently refuse to pay claims in the mine run of cases 
based on the violation alleged 

• Is the violation minor or insubstantial  

• Does the requirement in question go to the “essence of the bargain” 

 

 



 
Escobar Applied 

 
 U.S. ex rel. Spay v. CVS Caremark Corp., 2017 WL 5491935 

(3rd Cir. Nov. 16, 2017) 
– Caremark discovered prescriptions that had been authorized for 

payment but not yet submitted to CMS because of missing or ill-
formatted prescriber identification number 

– Caremark created dummy number to get Part D claims paid 

– District court noted that CMS was aware of what Caremark was doing 

– District court granted summary judgment on grounds that because the 
government knew of the use of dummy numbers, Caremark did not 
have intent to defraud 

 

 



 
Escobar Applied 

 
 U.S. ex rel. Spay v. CVS Caremark Corp., 2017 WL 5491935 

(3rd Cir. Nov. 16, 2017) 
– Third Circuit affirmed, but on different grounds 

• Rejected dismissal based on lack of Caremark’s intent because for 
government knowledge to apply, must show (1) Gvmt knew and 
(2) Defendant knew that Gvmt knew 

• Dismissed for lack of materiality  

– Government regularly paying claims despite knowing that certain 
requirements were not met is strong indication that requirements were not 
material 

– “The workaround could arguably be described as ‘creative,’ or a ‘common 
sense solution’ to a very real and perplexing problem. But we see nothing that 
would justify calling it ‘fraud.’” 

 



 
Escobar Applied 

 
 U.S. ex rel. Harman v. Trinity Indus. Inc., 2017 WL 4325279 

(5th Cir. Sep. 29, 2017). 
– Relator alleged that Trinity made changes to design and manufacture 

of guardrails, which rendered them noncompliant with FHWA 
guidelines.  Trinity failed to disclose these changes and continued to 
certify that guardrails complied with FHWA requirements. 

– US declined 

– Jury verdict: $175 million 

– Trebled, plus penalties, costs, fees: $682 million 

 

 



 
Escobar Applied 

 
 U.S. ex rel. Harman v. Trinity Indus. Inc., 2017 WL 4325279 

(5th Cir. Sep. 29, 2017). 
– Court set aside verdict and granted judgment as a matter of law to 

Defendants 

– Government was aware of charges of non-compliance but 
nevertheless determined that the guardrails continued to be 
sufficiently compliant to be eligible for federal reimbursement. 

 



 
Escobar Applied 

 
 U.S. ex rel. Prather v. Brookdale Senior Living Communities, 

Inc., 2017 WL 3033366 (M.D. Tenn.) 
– Relator alleged violation of requirement that “the certification of need 

for home health services must be obtained at the time the plan of care 
is established or as soon thereafter as possible and must be signed 
and dated by the physician who establishes the plan” 

– Sixth Circuit held that late signatures could violate the requirement 
depending on “the length of the delay, the reasons for it, and the 
home-health agency’s efforts to overcome whatever obstacles arose.” 

– On remand, district court held that alleged violations of the 
requirement was not material to government’s decision to pay home 
health claims 

 

 



 
Escobar Applied 

 
 U.S. ex rel. Prather 

Factors considered: 

• Whether the regulation at issue was expressly designated a condition of payment 

– Yes. 

• Whether the government has consistently refused to pay claims based on non-
compliance with the regulation at issue; whether the government regularly paid 
claims despite knowledge of the alleged regulatory violation 

– “The relator’s inability to point to a single instance where Medicare denied 
payment based on [a] violation of [the regulatory requirement at issue], or to 
a single other case considering this precise issue, weighs strongly in favor of a 
conclusion that [the requirement] is not material.” 

• Whether the alleged regulatory violation went to the “essence of the bargain” 

– “[W]hile the certification of need is, indeed, a critical part of the bargain 
between home health care providers and Medicare, the timing of such 
certification is not.” 
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Medical Necessity 

 
 U.S. ex rel. Paradies v. Aseracare, Inc., 176 F. Supp.3d 1282 

(N.D. Ala. 2016).   
– United States alleged that AseraCare improperly certified ineligible 

patients for Medicare hospice benefit 

– After two-month trial and nine days of deliberations, jury found that 
104 of 121 claims were objectively false 

– Following trial, district court granted summary judgment in favor of 
AseraCare, ruling that DOJ cannot prove fraud based simply on one 
medical expert’s disagreement with AseraCare’s diagnosis of terminal 
illness 

• A “mere difference of opinion between physicians, without more, is not enough to 
show falsity.” 

– Oral argument at 11th Cir. in March 2017 

 

 



 
Medical Necessity 

 
 U.S. ex rel. Polukoff v. St. Mark’s Hosp., 2017 WL 237615 (D. 

Utah Jan. 19, 2017).   
– Relator alleged cardiologist performed unnecessary patent foramen 

oval (PFO) closures  
• Performed PFO closures when not medically  indicated 

• Performed more PFO closures than average physician; hospital disciplined physician 
and revoked privileges 

– District court dismissed for failure to plead objectively false claims 
• “[A] mere difference of opinion between physicians, without more, is not enough 

to show falsity.” 

• No LCDs, AHA medical guidelines were not a Medicare-imposed medical necessity 
standard. 

• Medicare “does not require compliance with an industry standard as a prerequisite 
to payment” 

• Government free to clarify conditions under which it will pay for a procedure 

 

 



 
Medical Necessity 

 
 U.S. v. Paulus, 2017 WL 908409 (E.D. Ky. Mar. 7, 2017).   

– Defendant cardiologist indicted for performing unnecessary cardiac 
caths and stent placements.   

– Following conviction on 11 of 16 counts, court granted motion for 
judgment of acquittal: the “evidence presented at trial failed to show 
that the degree of stenosis is an objective fact, subject to proof or 
disproof.”    

 

 

 



Medical Necessity 
U.S. ex rel. Ribik v. HCR ManorCare, No. 1:09-cv-13 (E.D. Va.) 
– In 2015, U.S. intervened in qui tams and alleged that ManorCare 

provided unnecessary therapy services  
– Case dismissed following exclusion of nurse reviewer 

• She “does not have the expertise” needed to opine on medical 
necessity 

• She had an “utter lack of credibility” and “was untruthful” in not 
disclosing the existence of handwritten notes about ManorCare 
patients 

– Court granted sanctions for US failure to produce 131-page 
spiral notebook pertaining to review of ManorCare’s claims until 
after discovery had ended 

– Court: DOJ’s case was a “house of cards that was resting on 
[nurse reviewer’s] testimony.” 

– Court: “I don’t think this case should have ever been brought.” 
 



Medical Necessity 
U.S. ex rel. Ruckh v. CMC II LLC, No. 8:11-cv-1303 (M.D. Fla.) 
– Relator alleged that 53 SNFs violated FCA by billing for 

medically unnecessary therapy services 
• Court ruled that relator could use statistical sampling and 

extrapolation to establish falsity 
– Jury found defendant nursing homes liable for 

misrepresenting how much therapy patients needed. 
• Damages: $115 million+ 

– Proof consisted of expert testimony from review of sample 
of claims coupled with evidence intending to show 
“corporate scheme” to encourage excessive therapy.   

– Court then trebled award to $348 million. 
– Execution of judgment stayed.  Motion for judgment as a 

matter of law and new trial pending since March 2017. 
 



Medical Necessity 

Genesis Healthcare  
– Agreed to pay $53.6 million to settle claims that it billed 

for medically unnecessary therapy and hospice services 
and grossly substandard nursing care. 

Ohio Nursing Homes 
– Three Ohio-based companies and their executives agreed 

to pay $19.5 million to settle claims that they billed for 
medically unnecessary rehab therapy and hospice services 
at 18 SNFs 

 



Medical Necessity 

U.S. v. Vitas Hospice Services, LLC, No. 4:12-cv-449 (W.D. Mo.) 
– Agreed to pay $75 million to settle claims that it billed for 

hospice services for patients who were not terminally ill, 
set up a bonus system that encouraged employees to put 
patients into hospice who could still benefit from curative 
care, and aggressively pushed patients to crisis care 

– % of days of service for crisis care 
• National average: 0.4% - 1.2% 
• Vitas: 4.4-5.25%.   

– % of revenue from crisis care 
• National average: 2% 
• Vitas: 15-17%. 



Physician Remuneration 



 
Physician Remuneration 

 
 U.S. ex rel. Emmanuele v. Medicor Assocs., 242 F. Supp.3d 

409 (W.D. Pa.). 
– Even legitimate medical directorships violate Stark if not adequately 

memorialized and updated. 

– Stark writing requirement must be enforced strictly, even if some 
flexibility is allowed in taking into account ancillary documents: 

• Although documents evidencing the course of conduct of the  parties may be taken 
into account in determining whether the writing requirement is satisfied, “it is 
essential that the documents outline, at an absolute minimum, identifiable 
services, a timeframe, and a rate of compensation.” 

• “[T]he Stark Act requires at least one of the writings considered to be a part of the 
collection of documents to bear the signature of the parties.” 

– Following summary judgment, settled for $20.75 million 

 



 
Physician Remuneration 

 
 U.S. ex rel. Holden v. Mercy Hospital Springfield, No. 12-cv-

3283 (W.D. Mo.) 
– Hospital agreed to pay $34 million to settle FCA allegations based on 

Stark violations 

– Hospital allegedly “made whole” loss of income for newly-employed 
oncologists who transferred infusion center to hospital 

– wRVUs were not based on physician work but were, instead, a proxy 
for keeping oncologists’ compensation at same level as when they 
owned infusion center 



 
Physician Remuneration 

 
 U.S. ex rel. Scott v. Pine Creek Med. Ctr., LLC, No. 3:14-cv-

3065 (N.D. Tex.) 
– Hospital agreed to pay $7.5 million to resolve claims it provided 

marketing services to physicians in exchange for surgical referrals 

– Hospital paid for marketing or advertising services, including paying 
for advertisements in local and regional publications, radio and 
television advertising, pay-per-click advertising, billboards, website 
upgrades, brochures, business cards 



 
Physician Remuneration 

 
 U.S. ex rel. Fesenmaier v. Sightpath Medical, Inc., No. 13-cv-

3003 (D. Minn.) 
– Surgical equipment distributor agreed to pay $12 million to settle 

claims that it “lavished gifts” such as hunting, skiing, fishing, and golf 
trips on physicians and entered into bogus consulting agreements in 
exchange for purchasing from the distributor.   

– Former CEO James Tiffany to pay $350,000 

U.S. v. Nagelvoort, No. 15-cr-2766 (7th Cir. May 2017) 
– AKS is violated if any part or purpose of a payment or remuneration is 

to induce referrals 

 



60-Day Rule 



 
How Long to Investigate and Repay 

 



 
Failure to Return Overpayments 

 
 U.S. ex rel. Malie v. First Coast Cardiovascular Institute, P.A., 

No. 3:16-cv-10548 (M.D. Fla.) 

– Jacksonville cardiovascular practice agreed to pay 
$440,000 to settle allegations that practice did not return 
known overpayments   

– Alleged overpayments arose from: inadvertently double 
billing; failure to coordinate bills among multiple insurers, 
improperly requiring patients to pay upfront; adjustments 
to charges made after receipt of payment 

– Settlement amount more than 2.5x alleged overpayment 
amount ($175,000) 

 



EMR Misrepresentations 



 
EMR Misrepresentations 

 
 U.S. ex rel. Delaney v. eClinicalWorks, LLC, No. 2:15-cv-95 (D. 

Vt.) 

– ECW agreed to pay $155 million to settle allegations that it 
misrepresented the capabilities of its software   

– ECW’s founders (CEO, CMO, COO) jointly and several liable; 
developer ($50,000), two Project Managers ($15,000) 

– HHS offers incentive payments to providers that adopt 
certified EHR technology and demonstrate “meaningful 
use” of that technology 

– ECW falsely obtained certification for its EHR software 
• Including, by “hardcoding” its software to pass some of the 

certification testing 

 
 



 
EMR Misrepresentations 

 
 U.S. ex rel. Petrowski v. Epic Systems Corp., No. 8:15-cv-1408 

(M.D. Fla.) 

– Relator alleged that Epic’s anesthesia billing module set up 
to include sum of actual time plus base unit time, resulting 
in hospital being reimbursed twice for base unit 
component 

– DOJ declined  intervention 

– Complaint recently served 
 

 
 



FCA Retaliation 



 
FCA Retaliation 

 Fakorede v. Mid-South Heart Center, P.C., 2017 WL 4217230 (6th 
Cir. Sep. 22, 2017) 

– Physician alleged that practice improperly attributed expenses 
to his recruiting agreement in violation of Stark/AKS and that 
when he complained about the expenses, he was terminated 

– Court could not reasonably infer that physician was complaining 
about fraud on the federal government – as opposed to 
expenses being attributed to him that he should not have to pay 

– “We are not to assume Fakorede’s conduct was directed at 
preventing possibly ‘tainted’ claims from being submitted to the 
federal government when nothing in the pleadings shows he 
understood, was motivated by, or even aware of that 
possibility.” 

 

 

 



Compliance Update 



 
Compliance Update 

 
 Two key compliance announcements 

– “Evaluation of Corporate Compliance Programs”  
• U.S. Department of Justice, Criminal Division, Fraud Section (Feb. 

2017). 

– HCCA-OIG Compliance Guidance (Mar. 2017) 
 

 
 



 
Evaluation of Corporate Compliance 

Programs 
 DOJ Criminal Fraud Section published guidelines setting forth DOJ expectations for 

effective corporate compliance programs 
Focus on the following key compliance areas: 
1. Analysis and remediation of underlying 

misconduct, including root cause analysis 
2. Conduct of senior and middle management 
3. Autonomy and resources of compliance program 
4. Adequacy and accessibility of policies and  

procedures; operational integration  
5. Risk assessment  
6. Training and communications 
7. Confidential reporting and investigation  
8. Incentives and disciplinary measures 
9. Continuous improvement, periodic testing, and review 
10. Third party management  
11. Mergers and acquisitions  

 

 



HCCA-OIG Compliance Guidance 
 

Provides compliance program metrics; not intended to be checklist  
Recognizes that frequency of use of  
metrics will depend on organization’s  
risk areas, size, resources, industry  
segment, among other things 
Effectiveness viewed in terms of  
outcome and process outcome metrics  
Focuses on use of employee compliance  
surveys to learn about employee  
knowledge, understanding and  
attitudes toward compliance  
Managers responsible for ongoing monitoring of areas of responsibility  
On-going auditing by those independent of the area being monitored; 
focus on audit undertaken by outside, independent and objective party 



Lightning Round 



 
Lightning Round 

 
 What is the Relator’s share in declined qui tam that settles for $280 

million? 

– In U.S. ex rel. Brown v. Celgene Corp., No. 2:10-cv-3165 (C.D. Cal.), 
pharma manufacturer agreed to pay $280 million to settle allegations 
of off-label promotion of two cancer treatment drugs and payments of 
kickbacks to physicians to promote the drugs   

– Declined case: relator entitled to 25-30% ($65-$78M) 

– DOJ (25%) 
• Ms. Brown’s contributions are not so extraordinary to warrant 30%. 

• Other than wearing a recording device while still employed, her efforts were 
only those that would be expected in any FCA litigation 

• Most of the work was done by her lawyers 

– Brown (30%) 
• “Ms. Brown took this case farther and achieved a better result than almost any 

relator in history.” 

 



 
Lightning Round 

 
 Can FCA liability be based on ambiguous regulations?   

– Yes, according to U.S. ex rel. Phalp v. Lincare Holdings, Inc., 
857 F.3d 1148 (11th Cir. 2017).  

– Ambiguity is relevant to scienter analysis but does not 
foreclose a finding of scienter.  Question is whether the 
defendant knew or should have known conduct violated 
regulation in light of any ambiguity at the time of the 
violation. 



 
Lightning Round 

 
 Does raising advice of counsel defense operate as waiver of 

attorney-client privilege?   

– Yes, per U.S. ex rel. Lutz v. Berkeley Heartlab, Inc., No. 9:14-
cv-230 (D.S.C.). 

– Privileged waived as to all communications regarding 
conduct, not just those necessary to present the defense. 

– Also extends to attorney work product, even work product 
materials never communicated to the client such as notes 
from attorney interviews. 



 
Lightning Round 

 
 Is it a good idea to offer to sell sealed qui tam complaint for 

$310,000?   

– No, U.S. v. Wertkin, No. 3:17-cr-70131 (N.D. Cal.). 

– Approached high-ranking employee at tech security 
company to offer to sell access to complaint filed against 
company when defendant was still at DOJ. 

– Initially requested “consulting fee” to be paid in bitcoin; 
later agreed to accept cash. 

– Went by name of “Dan.”  Agreed to meet “Bill.” 

– Went to lobby of Cupertino, CA hotel wearing wig to make 
handoff – Bill turned out to be FBI agent. 



Questions? 



Effectively Handling Employment 
Decisions Involving Whistleblowers 

 



 
Whistleblower Protection 

 
 FCA Anti-Retaliation Provision (31 U.S.C. § 3730(h)) 

Requirements for FCA Retaliation Claim:  
Whistleblower must be engaged in protected activity 
Employer knew that employee was engaged in protected activity  
As a result, the employee was discriminated against 
 



 
Whistleblower Protection 

 
 What constitutes “protected activity”? 

 
Prior to 2009, protected activity was conduct “in furtherance of an 
action” under the FCA 

• Many courts adopted the “distinct possibility” standard 

 
Current definition covers conduct “in furtherance of an action under 
this section or other efforts to stop 1 or more violations of this 
subchapter.”  31 U.S.C. § 3730(h)(1). 

• “Objectively reasonable belief” that the employer is violating or 
soon will violate the FCA  

• No protected activity where belief of violation is not objectively 
reasonable -- Miller v. Abbott Labs., 648 Fed. App’x 555 (6th Cir. 
2016) 



 
Whistleblower Protection 

 
 When does employer have “knowledge” of protected 

activity? 

 
Employee’s activity must relate to fraud, not to general regulatory 
compliance or job dissatisfaction  
Heightened standard for employees involved in compliance 
functions 
May require strong language when employee reports concern – 
“illegal,” “unlawful,” “FCA,” etc.  
 

 



 
Whistleblower Protection 

 
 What constitutes “discrimination”? 

Discharge, demotion, suspension 
Threats, harassment 
Discrimination “in any other manner” 

Discrimination can be subjective  
Document basis for employment decisions regarding employee 
Independent justification for decision separate and apart from 
concerns employee raised 



 
Whistleblower Protection 

 
 Damages for Retaliatory Acts 

Reinstatement with same seniority  
Double back pay, interest, and compensation for special 
damages 
Litigation costs and attorneys’ fees 
 



 
Preventing Employee Whistleblower 

 
 Effective Compliance Program Includes:  

Conducting internal monitoring and auditing 
Implementing compliance and practice standards 
Designating a compliance officer with appropriate reporting lines 
Conducting compliance training and education 
Responding appropriately to detected offenses and taking 
corrective action  
Developing open lines of communication 
Enforcing disciplinary standards  



 
Employee Discipline  

 
 Tension between employee discipline and anti-retaliation 

protections 
Anti-retaliation does not prohibit employer from managing the 
performance of its employees 
Retaliation claim requires that the employer know that the 
employee is engaged in protected activity 
Important to resolve issues immediately 



 
Responding to Employee Complaint 

 
 All complaints should be thoroughly and promptly 

investigated  
Effective compliance training for all employees 
Open lines of communication from top to bottom 
Procedures in place for addressing complaints 

Evaluate whether and how to provide feedback to 
employee raising concern 



 
Responding to Employee Complaint 

 
 Managing an uncooperative employee  

Assure that retaliation is prohibited   
Explain company’s need for cooperation  
Consequences of non-cooperation 
Document attempts to engage employee 



 
Responding to Employee Complaint 

 
 What if an employee decides to leave?  

Conduct thorough exit interview  
Potential agreement with employee 

Enforceability of FCA release  
Severance/settlement agreements often include broad release of 
claims  
Many courts have refused to enforce releases as to FCA claims 
Release may bar the employee from filing an FCA qui tam action 
if government already was aware of conduct 



 
Claims Against Employee Whistleblowers 

 
 Employee Whistleblower may have unclean hands 

Participating in fraudulent conduct does not bar recovery for 
relator 

• Relator’s share may be reduced based on conduct (31 
U.S.C. § 3730(d)(3))  

Conviction of a crime in relation to the fraudulent conduct does 
bar recovery  
 



 
Claims Against Employee Whistleblowers 

 
 Viability of Claims against Whistleblowers 

Courts generally do not permit counterclaims against relator for 
indemnity or contribution  
Contract-based claims against a relator may be viable 

• FCA prohibits retaliation against employee because of “lawful 
acts” done by the employee  

• Court rulings vary as to whether breach of employment 
agreement or non-disclosure agreement constitutes 
protected “lawful act” 

• Alleged damages to FCA defendant must be independent 
from FCA liability  

 

 



Questions? 



What Every Healthcare Compliance Officer  
Wishes the Legal Department Knew 

 



 

 Panel Participants 
 
LeToia Crozier Chief Compliance Officer, Change Healthcare 
Amy Garner Vice President and Chief Compliance Officer,  
  West Tennessee Healthcare 
Steve Hinkle  Vice President and Chief Compliance Officer,  
  Ardent Health Services  
Anna Grizzle Moderator  
  Member, Bass Berry & Sims PLC 



Mine Your Own Data: The Role of Data in Dealing with 
Healthcare Fraud Issues 
 
Greg Russo, Managing Director, Berkeley Research Group 
Jeff Gibson, Bass, Berry & Sims PLC 
 



Assess Your Case 

Document review—critical for scienter element under 
FCA 
 
Interviews 

Current and former employees  
Witnesses contacted by government 

 
Clinical review—evaluate care provided 
 
Data analysis—a relatively new frontier 

 



Understand Available Data 

Publicly available data 
Medicare claims 
Cost reports 

Company-specific data 
Practice pattern (e.g., Casamba, MDS) 
Billing/claims 
Financial 

Combination of data sets 



Analyze Available Data 
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Analyze Available Data 
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Understand &  
Investigate Outliers 

It is important to understand: 
► What it means to be an outlier 
► The purpose of the metric 
► Outlier status is not necessarily indicative of a compliance 

issue 

> 80th Percentile 

< 20th Percentile 



Medicaid Funds Paid 

Government’s monetary demand and settlement 
approaches can vary widely 
 
 
 

 
FCA provides for treble damages and per claim 
penalties 

 
 

Medicare Funds Paid 

Explore Settlement Options 
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Explore Settlement Options 

Evaluate government’s proposal/demand 
How was it developed? 
Is it accurate? 
Is it correct? 
Can it be criticized? 
Does it involve a release?  If so, in what kind? 

Evaluate defense strategy 
Use data to determine exposure 
Develop reasonable but-for-world analysis 
Criticize government’s model 
Consider the release 

 
 



Questions? 



 
Revisiting Parallel Proceedings in Healthcare cases 
 



Panelists 

Mary Jane Stewart 
 First Assistant U.S. Attorney 
 MDTN 
 
Stuart Canale 
 Assistant U.S. Attorney 
 WDTN 
 
Lisa Rivera 
 Member, Bass Berry Sims 
 



Parallel Proceedings  

Government need not bind itself to a single remedy at the outset of 
an investigation 

Rather, it may proceed criminally, civilly, administratively or on 
parallel tracks 

 

 

 

  

 
 

 

Enforcement 
Options 

Criminal Civil Administrative 



Current State of the 
 Yates’ Memo 

Deputy Attorney General Rod Rosenstein did not indicate what 
 portions of the Yates memo are likely to be overhauled or halted.  

"It’s under review and I anticipate that there may be some change to the policy 
on corporate prosecutions," Deputy Attorney General Rod Rosenstein said 
Thursday during a question-and-answer session following a speech at the 
conservative Heritage Foundation in Washington. "I don’t have any 
announcement about that today, but I do anticipate that we may in the near 
future make an announcement about what changes we’re going to make to 
corporate fraud principles." 



Current State of the 
 Yates’ Memo 



Current State of the 
 Yates’ Memo 

Rod Rosenstein, Deputy Attorney General 
October 6, 2017 
 
 Circumstances change.  We should not blindly accept past practices.  We 

should be conscientious about reconsidering our assumptions. 
 
 The individual accountability policy issued by former Deputy Attorney 

General Yates is one of the policy memos under review. I will not announce 
any new “policy” today, but I will discuss some concrete steps that we are 
taking to enhance federal prosecutions and civil actions that target 
corporate fraud. 

 
 But any adjustments or changes we make will reflect several common 

themes. 



Current State of the 
 Yates’ Memo 

Rod Rosenstein, Deputy Attorney General 
October 6, 2017 
 

First, any changes will reflect our resolve to hold individuals 
accountable for corporate wrongdoing. 

 
Second, they will affirm that the government should not use 
criminal authority unfairly to extract civil payments. 

 
Third, any changes will make the policy more clear and more 
concise. 

 
And they will reflect input from stakeholders inside and 
outside the Department of Justice. 

 



Current State of the 
 Yates’ Memo 

Rod Rosenstein, Deputy Attorney General 
October 6, 2017 
 

First, we are going to do an even better job of training our prosecutors and agents about 
corporate fraud, including in how to build and prosecute cases against culpable 
individuals.  We plan to schedule new seminars at the Department’s training facility to 
educate our attorneys about corporate governance and strategies to investigate and 
prosecute corporate offenses. 

 
Second, we are establishing a working group to evaluate and monitor the Department’s 
long-term effectiveness in promoting individual accountability and deterring fraud.  The 
working group will include members of my Office, the Associate Attorney General’s Office, 
the Criminal Division, the Civil Division, U.S. Attorney’s Offices, the FBI, and other 
Divisions and investigative agencies critical to our efforts. 

 
We also will review the Department’s practices concerning corporate monitors, the FCPA 
Pilot Program, corporate investigation training programs, and the mandate of the Financial 
Fraud Enforcement Task Force. 



Current State of the 
 Yates’ Memo 

Rod Rosenstein, Deputy Attorney General 
October 6, 2017 
 
In recent years, experts have debated the question, “Can a 
company be too big to jail?”  That question focuses on the 
wrong issue. We will seek appropriate corporate penalties 
when justified by the facts and the law. 
 
The primary question should be, “Who made the decision 
to set the company on a course of criminal conduct?” Our 
investigations will continue to focus on those people. 



With that in mind - Questions 

Changes and emphasis in investigations, 
charging decisions, and resolutions 

Actual processes in place for parallel civil and 
criminal investigations and approvals 

Considerations for whether to charge an 
individual for corporate misconduct 

Process for determining whether to pursue 
criminal or civil charges, or both 

Impact of cooperation by corporation and 
individuals 
 
 
 



Questions? 



Keynote Presentation:  
A View from the U.S. Attorneys 



 

 Panel Participants 
 
Hon. Donald Q. Cochran  
 United States Attorney for the Middle District of Tennessee 
Hon. Michael Dunavant  
 United States Attorney for the Western District of Tennessee 
Hon. Doug Overbey  
 United States Attorney for the Eastern District of Tennessee 
Matthew Curley Moderator  
  Member, Bass Berry & Sims PLC 



Data Privacy Concerns 

 



 
Panelists 

 Sarah West, JD, Investigator 

U.S. Department of Health and Human Services 

Office for Civil Rights 

 

John Bailey, Global Privacy Counsel 

St. Jude Children’s Research Hospital 

 

Moderator – Lisa Rivera, Member 

Bass Berry Sims 
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Addressing Fraud & Abuse Issues in  
Healthcare Transactions 



 

 Panel Participants 
 
Clint Cromwell    Enterprise M&A Counsel, Envision Healthcare Corporation 
Jennifer McGugin    Associate General Counsel,  
     Vanderbilt University Medical Center 
Danielle Sloane Moderator  
  Member, Bass Berry & Sims PLC 



In-House Counsel Perspective 



 Panel Participants 
 
Justin Pitt Senior Vice President and Chief Litigation Counsel,  
  Community Health Systems, Inc. 
Kathryn Sasser Vice President, Litigation, LifePoint Health, Inc. 
Jack Smith Vice President, Litigation, HCA, Inc. 
Anna Grizzle Moderator  
  Member, Bass Berry & Sims PLC 



Anatomy of a Healthcare Fraud Investigation 
An Interactive Case Study 
 



 

 Panel Participants 
 
Jason Ehrlinspiel  Assistant U.S. Attorney – Civil Division 
  (Assistant United States Attorney, U.S. Attorney’s Office for  
  the Middle District of Tennessee) 

Ryan Raybould Assistant U.S. Attorney – Criminal Division  

  (Assistant United States Attorney, U.S. Attorney’s Office for the Middle 
  District of Tennessee) 

Steve Hinkle  Chief Compliance Officer of City Medical Center  
  (Vice President, Compliance and Litigation, Ardent Health  
  Services)  

Brian Roark  City Medical Center Outside Counsel 
  (Bass, Berry & Sims PLC)  

Matt Curley Moderator  
  (Bass Berry & Sims PLC) 



 

Hypothetical Facts* 
 
City Medical Center (“CMC”) is a large, acute-care hospital.   
  
Dr. Ticker is a private cardiologist with privileges at CMC. 
  
In 2015, CMC’s Director of Physician Services led CMC’s negotiations with Dr. 
Ticker to become CMC’s medical director of Outpatient Cardiac Services pursuant to 
an agreement that pays Dr. Ticker $75,000 each year.  Since that time, Dr. Ticker 
has become CMC’s highest admitting physician.   
  
In 2017, CMC’s compliance hotline received an anonymous complaint stating that 
Dr. Ticker regularly inserted stents into patients who did not need the procedure.  
The caller said that this problem was widely-known among the nurses in CMC’s cath 
lab and that several had complained to the Cath Lab Director. 
  
According to the caller, nothing had been done about the problem because CMC 
wanted to maintain Dr. Ticker’s high referral volume to CMC. 
 
*All facts in this presentation are hypothetical and any resemblance to actual events or individuals is purely 
coincidental.  The contents of this presentation do not reflect the views of the U.S. Department of Justice or any other 
entity.    

 



 

In response to the hotline call, a Compliance Analyst at CMC was assigned to 
investigate the allegations.  The Analyst reviewed records and talked to 
several employees in the cath lab. 
  
A number of nurses indicated that they believed that Dr. Ticker often 
performed angioplasties and inserted stents on patients with less than 70% 
occlusion, including some patients with less than 50% occlusion.  And, one 
nurse stated that she believed that some patients had suffered adverse 
effects as a result of the stent procedures, such as strokes. 
  
In addition to those concerns, one cath lab employee said that she had heard 
that the Cath Lab Director filled out Dr. Ticker’s medical director timesheets 
for him and that Dr. Ticker actually performed very few services as medical 
director.   
 



 

The Compliance Analyst prepared a written investigation report, which he 
provided to CMC’s Chief Compliance Officer.   
  
The report highlighted serious concerns relating to Dr. Ticker’s stent cases 
and recommended that CMC have another cardiologist review Ticker’s 
cases.   
  
The report also expressed concerns about Dr. Ticker’s medical director 
arrangement and whether Dr. Ticker was actually performing services 
pursuant to the agreement.   
 



 

In early 2017, after reading a newspaper article about a recent FCA 
settlement involving unnecessary stent procedures, CMC’s Compliance 
Analyst filed a qui tam action.   
  
The U.S. Attorney’s Office initiated parallel civil and criminal investigations 
of CMC and Dr. Ticker following the filing of the qui tam lawsuit.  



 

After eighteen months of investigation, the U.S. Attorney’s Office contacts 
CMC’s outside counsel to inform CMC that the Government is intending to 
intervene in the qui tam action filed by CMC’s Compliance Analyst against 
CMC and Dr. Ticker, as to allegations that CMC and Dr. Ticker violated the 
Anti-Kickback Statute and the Stark Law and that Dr. Ticker performed 
unnecessary stent procedures.   
  
The Government indicates that it would like to discuss possible resolution 
prior to intervention.   



 

The Assistant U.S. Attorney handling the criminal investigation 
recommends seeking an indictment of Dr. Ticker concerning the allegations 
that Dr. Ticker performed medically unnecessary stenting procedures.   
  
There has been no determination regarding whether any criminal charges 
should be pursued against CMC or any of its employees. 



 

The Board of Directors asks the Chief Compliance Officer, the General 
Counsel and CMC’s outside counsel to discuss the range of possible 
outcomes and what a global resolution of these matters might look like.  



http://www.bassberry.com/services/practices/healthcare-regulatory/healthcare-fraud-and-abuse 

 
Matthew Curley 
Brian Roark 
BASS BERRY & SIMS PLC 
150 Third Avenue South 
Suite 2800 
Nashville, Tennessee 37201 
mcurley@bassberry.com 
broark@bassberry.com  
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